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What Is different about
advocating for an Indian




INDIAN CHILD WELFARE ACT
What Is it and why does

It exist?




Federal Indian Policy

CONFEDERATION PERIOD 1774-1789
TRADE & INTERCOURSE ERA 1789-1825
REMOVAL ERA 1825-1850

RESERVATION ERA 1850-1887
ALLOTMENT AND ASSIMILATION ERA
1887-1934

INDIAN REORGANIZATION ERA 1934-1940
TERMINATION ERA 1940-1961
SELF-DETERMINATION ERA 1961-
CURRENT.




Indian Child Welfare Act Video




INDIAN CHILD WELFARE ACT
Federal Law passed in 1978.

25 USC 1901-1963
Purpose of Act Is to establish minimum Federal

standards (both procedural and substantive) for
State child custody proceedings involving an
“Indian child”




INDIAN CHILD WELFARE ACT

Congress found:

e U.S. has a direct interest, In protecting Indian
children who are members of or eligible for
membership.

* Indian children were being removed from homes
at higher rates than non-Indian children

Indian children being placed in non-Indian
homes

«Cultural biases & ignorance of Native cultural
and social standards were the cause

*Negative effects on children, families, Tribes.




Law applies to states not Tribes.

Law Is based on political status
not race.




INDIAN CHILD WELFARE ACT
REGULATIONS

Why did BIA pursue this rule? Why n&w

Disproportionality Rates
nconsistent Implementation by States

Effective Deember 1_2, 2016




Applicability of ICWA
Jurisdiction and Transfers
Placement Preferences




Type of proceeding

emergency and child custody-
oroceedings (foster-care placement, TPR,
Pre-adoptive placement, adoptive
nlacement)

Is child an “Indian Child”

child must be a member of a federally
recognized Tribe, or eligible for
membership with a federally recognized
Tribe and has bio parent who Is

member




In identifying whether the child is an
“Indian child,” court may not look at
these factors:

 Participation of the parents or the Indian

child in cultural, social, religious, or
political activities;

» Relationship between the Indian child and
NiS or her parents;

 Whether the parent ever had custody of the
child, or

* The Indian child’s blood quantum.




Rulerequires court to askwhether the child is
an “Indian child” in each and every child
custody proceeding.

Must ask each participant in the proceeding

whether they know or have reason to know the
child is an Indian child.

List of factors indicating &eason to know”

Anyone, including the child, tells the court the
child i1s an Indian child or there is information
Indicating the child is an Indian child

The domicile or residence of the child or :
parent/Indian custodian is on a reservation or in
an Alaskan Native Village

The child is, or has been, a ward of Tribal court

Either parent or the child possesses an ID
iIndicating Tribal membership.




If there I1s a “reason to know,” the court

must:

Confirm, on the record, the agency or
other party used due diligence to identify
and work with all of the Tribes of which

there Is reason to know the chilc

may be a

member or eligible for membership.

Treat the child as an Indian chilo

., unless

and until it is determined on the record that

the child i1s not an “Indian child”



I

Jurisdiction: Tribe has exclusive jurisdiction
If the child is domiciled or residing on
reservation or child is ward of Tribal court

Transferring to Tribal Court:

Parent/custodian or Tribe may request at any
stage of the proceeding. Request may be in
writing or orally on the record.




b

Transferring to Tribal court:

State court must transfer unless:
 Either parent objects;
 The Tribal court declines the transfer:; or

e Good cause exists for denying the transfer

** In determining Good Cause, a Court mast consider, stage
of case if Tribe/parent/custodian did not receiggae of
proceeding until advanced stage; whether transfgidaffect
placement; child’s cultural connections with Trimereservation;
or socioeconomic conditions or any negative peroayuf Tribal
or BIA social services or judicial systems.



S #W# SHHH #

ICWA Placement preferences apply

INn the
when

nlacement of an Indian child
nlaced out of home.

f Indian child’s Tribe has established
oy resolution, a different order of
oreference than ICWA, the Tribe’s
placement preferences apply.

Courtmust apply placement
preferences unless determination of
good cause exists.



S #U# SHHH #

Good Cause to Depart from Placement
Preferences should be based on one or
more of the following:

Request of one or both parents

Request of child if sufficient age and

capacity

Presence of sibling attachment

Extraordinary physical, mental, or
emotional needs

Unavailability of suitable preferred
placement



S #%# SHHH #

Foster care & Pre-adoptive

Extended family

Home licensed, approved, or specified by
Tribe

Indian foster home licensed or approved by
authorized non-Indian licensing authority; or

Institution for children approved by an Indian

Tribe or operated by an Indian organization
Adoptions

Extended family

Other members of Tribe; or

Other Indian families



www.bia.gov, click on the “Indian
Child Welfare Act” icon In right-
hand margin

Training material
Copies of handouts
The final rule

WWW.nicwa.org



What is the role of CASA/GAL
volunteers in the state’s compliance with
ICWA?




INVESTIGATION
e Ask, Ask, Ask

ADVOCACY
e Cultural well-being
of child

FACILITATION
e Cultivate a connection with Child’s Tribe

MONITORING
* |s child attending events?
* Are placement preferences being followed?
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Oregon Tribes
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Investigation

Questions to ask
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Advocacy




Advocacy
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Facilitation
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Monitoring

* #01223300,



Name of CASA/GAL Child’s Tribal Nation(s):

Location of Reservation(s):

Pieces of Tribal history (Significant historical dates):

Current Leaders of Tribal government:

Tribal Resources (e.g. child welfare, cultural connections, education):



Angela Fasana
Angela.fasana@grandronde.org
503-879-2284



“WE SHALL REMAIN”

https://www.youtube.com/watch?v=Gs0iwY6Y|Sk

WE SHALL REMAIN was created to address the effedts
historical trauma in our tribal communities. Maiyés, these
untended wounds are at the core of much of thardétfted
pain experienced in Native America. Much like fitl@s pain
can either be devastatingly destructive or wisagnhssed to
become fuel that helps us to rise up and move fahwealife
with joy, purpose and dignity.

Created by The StyleHorse Collective. Funding provided by the Idaho
Department of Juvenile Corrections and the Idaho Millennium Fund.



